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Abstract: Every nation within the Asean community has adopted measures to protect consumer rights and
interests by establishing institutional and regulatory framework. In strengthening and enhancing congumer
protection, measures taken vary from one country to the other. The enactment of the Consumer Protection Act
in Malaysia and Indonesia demonstrates the commitment of the government of these nations in enhancing

consumer protection. Adopting the analysis content methodology, this study scrutimses the Malaysian
Consumer Protection Act 1999 and the Law on Consumer Protection 1999 of Indonesia. These legislations
provide protection for consumers governing various aspects including misleading and deceptive conduct,
safety of goods and services, guarantees in respect of supply of goods and redress mechanism. In keeping with
the Malaysian and Indonesian legal culture, the Malaysian Consumer Protection Act 1999 and the Law on
Consumer Protection 1999 of Indonesia are seen as the umbrella that will integrate and strengthen law
enforcement in the area of consumer protection m these countries.
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INTRODUCTION

Consumerism has agam arisen m view of the new
market condition in the world economy that warrants a
fresh examination of the economic power of sellers in
relation to buyers. In the past in many Asean countries,
consumer interests were suppressed under the goal of
long term economic development. With the advancement
of technology and changes in the trading world, market
should not be allowed to neglect consumers’ interests
thus leading to the forgotten consumers, n Thorelli’s
terminology (Thorelli, 1988). The consumer is forgotten in
that citizens do not generally think of themselves as
consumers and policy makers pay less attention to
consumer problems or rights. The concem for better
consumer protection has been expressed not only in
Malaysia but in many other countries within the Asean
community such as Thailand and Tndonesia. In Asia both
the developed and developing nations have adopted
measures to protect consumer rights and interests by
establishing mstitutional and regulatory framework in
strengthening and enhancing consumer protection
policies and legislations, encouraging international
cooperation and ensuring good business practices in

view of liberalisation of trade and the advancement of
technology. The enactment of the Consumer Protection
Act m Malaysia, Thailand and Indonesia demonstrates
the commitment of the government of these nations in
enhancing consumer protection.

CONSUMER PROTECTION ACT 1999
OF MALAYSIA

Malaysia has enacted its Consumer Protection Act
m 1999 to provide a comprehensive protection to
consumers. The Act is under the jurisdiction of the
Mimister who 1s responsible for domestic trade,
cooperatives and consumer affairs. Tt came into effect on
15th November, 1999. Before the enactment of the
Consumer Protection Act 1999, there was no single act
which gives direct protection to consumers. The
Consumer Protection Act 1999 applies in respect of goods
as defined in the act and services that are offered or
supplied to one or more consumers in trade as provided
in Section 2 (1). However as far as services are concerned,
the act does not apply to services provided by
professionals who are regulated by any written laws and
healthcare services provided or to be provided by
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healthcare professionals or healthcare facilities. The
Consumer Protection Act 1999 defines a consumer as a
person who acquires or uses goods or services of a kind
ordinarily acquired for personal, domestic or household
purpose, use or consumption and does not acquire or use
the goods or services or hold himself out as acquiring or
using the goods or services, primarily for the purpose of
resupplying them m trade; consuming them in the course
of a manufacturing process or in the case of goods,
repairing or treating, in trade, other goods or fixtures on
land. The emphasis m the definition 13 on the phrase
goods or services of a kind ordinarily acquired for
personal, domestic or house purpose, use or
consumption. Thus to be a consumer under the act, a
person must be able to satisfy two conditions:

He must acquire goods or services for personal,
domestic or household purpose, use or consumption
The goods or services that he acquires must be of a
kind ordmarily acquired for personal, domestic or
household purpose, use or consumption

If he acquires goods which are not ordinarly
acquired for personal, domestic or household purpose,
use or consumption, he is not a consumer under the act
even though, he acquires the goods for personal,
domestic or household purpose use or consumption.

Goods 15 defined as goods which are primarily
purchased, used or consumed for personal, domestic or
household purposes and includes goods attached to or
mcorporated in any real or personal property, ammals
mcluding fish; vessels and vehicles; utilities and trees,
plants and crops whether on under or attached to land or
not but does not mclude choses in action mcluding
negotiable instruments, shares, debentures and money.
The definition only covers goods which are primarily
purchased, used or consumed for personal, domestic or
household purpose.

It the purpose of acquiring of the goods 13 only
ancillary to the personal, domestic or household purpose
and the goods are not within the meaning of goods under
the act.

Although, the act 18 a long-awaited piece of
legislation by consumers and consumer movement
groups with a hope that the act would be able to give a
comprehensive protection to consumers, this hope
however has been hampered by the nature of the act
itself. This 1s due to the provision in Section 2 (4) which
provides that the application of the Consumer Protection
Act 1999 shall be supplemental in nature and without
prejudice to any other law regulating contractual relations.
Section 2 (4) thus has made the application of the act
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subject to the Contracts Act 1950, Sale of Goods Act 1957
and Hire-purchase Act 1967. Tt is submitted that this
provision should be deleted.

Salient features of the Consumer Protection Act 1999
Misleading or deceptive conduct, false representation and
unfair practice: Part II of Consumer Protection Act 1999
prescribes various business or trade practices which are
regarded as misleading or deceptive. Section 8 (a) of the
Consumer Protection Act 1999 defines false, misleading or
deceptive as capable of leading a consumer into error.
Sections 9 and 10 prolubit misleading or deceptive
conductor representation in relation to goods and
services. It concermns conduct or representation of a
person that 1s misleading or deceptive to members of the
public. Under Section 18 if the conduct or representation
in relation to any goods or services is made or published
in an advertisement, the advertisement shall be deemed to
have been made by the supplier of the goods or services
or by the person on whose behalf the advertisement 1s
made or by both of them.

False representation and other misleading conduct in
relation to land 1s regulated in Section 11. The provision
15 framed to curb malpractices m sales of land which
results in monetary loss suffered by consumers. However,
Section 11 does not apply to housing accommodation
which 1s regulated by the Housing Development (Control
and licensing) Act 1966.

Part 1T of the Consumer Protection Act 1999 also
deals with misleading price indication which is regulated
by Section 12. An mdication as to price 1s misleading if it
falls under any of the paragraphs in sub-section (3) of
Section 12. Section 12 (1) makes it an offence if a person
gives to a consumer an indication as to price which 1s
misleading or becomes misleading but no reasonable
steps are taken to prevent the consumers from relying on
the indication. Meanwhile, the prohibition of making bait
advertising is governed by Section 13 of the Consumer
Protection Act 1999. Bait advertising 1s a practice of
offering goods or services at a particular price to attract
consumers when the advertiser is aware that it will not be
able to supply the goods or services at that price in
reasonable quantity (Galapo, 2010). The rationale behind
Section 13 1s to ensure that the advertiser 1s honest when
advertising goods or services for supply.

In order to ensure that the advertisement is done
honestly and does not prejudice the consumers, the
Consumer Protection Act 1999 (Amendment) and 2010 has
introduced a committee on advertisement in Section 84A.
Section 84A allows the Minister to establish a Committee
on Advertisement whose functions are to advise the
Minister on any aspect related to advertisement; to
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examine complaints related to advertisements to issue or
publicise
characteristics of goods or services which may be

information concerning the nature and
prejudicial to the rights or may cause damage to
consumers and to do any other thing as it deems fit to
enable it to perform its function effectively or which is
mcidental to the performance of its fimction.

In business practices, there are many strategies used
to attract consumers, namely, offering free gifts or free
offers or wing statement which can influence the
consummer mind such as goods are limited. The purpose of
this strategy is to increase the purchase of the goods
within a short period. For those who offer free gifts or free
offers with the intention of not providing it or with the
mtention of not providing it as offered will be caught
under Section 14 (1). In providing free gifts or free
items with the purchase of any goods or services,
Section 14 (2) provides that no person is allowed to
charge more than the regular price for the goods or
services or reduced the quantity of the goods or services
to be purchased to cover the cost of the free items.
Section 15 (1) prohibits claim that goods are limited unless
the goods are genuinely limited.

Demanding or accepting payment without mtending
to supply is another kind of business malpractice that the
Consumer Protection Act 1999 iz trying to curb.
Section 16 makes it an offence if a person demands for or
accept any payment or other consideration for goods or
services if at the time of the demand or acceptance that
person has no intention to supply the goods or services
or intends to supply goods or services which are
materially different from the goods or services that are
promised to supply or does not have reasonable grounds
to believe that he will be able to supply the goods or
services within specified period or within a reasonable
tine.

Safety of goods and services: Safety of goods and
services has been given special treatment by the
Consumer Protection Act 1999 1n Part III. However,
healthcare goods and food do not come within the ambit
of Part TTT. The ambit of Part TTT extends also to imported
goods provided by Section 24.
Section 19 (1) empowers the Mimster of Domestic trade,
cooperatives and consumerism to make regulations to

and services as

prescribe safety standards in respect of any goods or
class of goods and any services or class of services.
Where safety standard has been prescribed for any goods
or services, Section 20 provides that it is an offence for
any person to supply or offer to supply or advertise for
supply any goods or services which do not comply with
the prescribed safety standard. Under Section 19 (4) m the
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case where no safety standard has been prescribed, the
supplier of goods and services has to adopt and observe
a reasonable standard of safety to be expected by a
reasonable consumer due regard being had to the nature
of the goods and services. This provision adopts an
objective test for the safety test measured by reference to
a reasonable standard expected by a reasonable consumer
{(Wu, 2000).

In order to ensure that only safe goods are supplied
to consumers, the Consumer Protection Act 1999 has also
imposed general safety requirement for goods on the
supplier. Suppliers are prolibited in Section 21 from
supplying or offering to or advertising for supply goods
which are not reasonably safe having regard to all the
circumstances mcluding the manner and the purpose, the
goods are being or will be marketed; the get-up of the
goods; the use of any safety marks and the information as
to instruction and warning in respect of the goods. The
general safety requirement for services 1s dealt with in
Section 21A. Section 21 A prohibits the supply of services
which are not reasonably safe having regard to all the
circumstances including the nature of the services and
composition and mode of provision; its effect on human
life and health and property, the appearance, design,
labeling, instructions for installation or use warnings
instructions for disposal of the property relating to the
service and other information provided by the service
provider and whether there are any categories of persons
who may be at risk when using the services.

Besides the power to prescribe safety standard for
goods and services, the Mmister of Domestic trade,
cooperatives and consumerism 1s also given the power to
declare any goods or any class of goods as prohibited
goods or any services or class of services to be
prohibited services, on the recommendation of the
Controller of consumer affairs. The prohibition must be
published in the Gazette. Based on Section 23 (1), the
prohibition can be declared in three situations:

The goods or goods of that class or services or
services of that class have caused injury to any
person or property

The goods or goods of that class or services or
services of that class are likely to cause ugury to any

person or property
Is otherwise unsafe

According to Section 23 (2), the prohibition order on
the supplier may be coupled with an order to recall the
prohibited goods or prohibited services; stop supplying
or offering the prohibited goods or prohibited services;
disclose to the public any information that cause the
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goods or services to be unsafe; repair or replace the
goods or services or refund the price paid or the
consideration for the prohibited goods or prohibited
services. Part I'V provides common penalties for offences
under part IT and IT1. Under Section 25 (1) (a), a body
corporate is liable to a fine not exceeding 250,000 ringgit
and to a fine not exceeding 500,000 ringgit for the
subsequent offence for contravening any provisions of
Part TT and TIT. On the other hand, Section 25 (1) (b)
provides that if the offence is committed by an individual,
a fine not exceeding 100,000 ringgit or an imprisonment for
a term not exceeding 3 years or both can be imposed on
the offender. In addition under Section 25 (2), the offender
will be further liable to a fine not exceeding 1,000 ringgit
for each day or part of a day during which the offence
continues after conviction. This penalty applies to a body
corporate as well as an individual.

Section 29 on the other hand, empowers the courts to
give ancillary relief to those who suffer loss or damage by
the conduct of any person which falls under any of the
paragraphs. This is a form of civil remedy. The power
provided in Section 29 is a benefit to consumers because
the consumers do not have to bring any cases to the
court to get the ancillary relief for the loss or damage they
suffer. The relief that is awarded under Section 29 can be
in the form of refunding the money or returning the
property, paying damages for the amount of loss or
damage, repairing or providing parts of the goods that
have been supplied or supplying specified services.

Unfair contract terms: Section 6 of the Consumer
Protection Act 1999 prolubits contracting out of the
provisions of the act. The section further provides that
every supplier or manufacturer who purports to contract
out of any provision of this act commits an offence and
under Section 145 those persons are liable to a fine not
exceeding 50,000 ringgit or to imprisonment for a term not
exceeding 3 years or to both. The introduction of part TITA
of the Consumer Protection (Amendment) Act 2010 has to
some extent resolved the problems associated with the
use of exclusion clauses in consumer contracts in
Malaysia. Under this part where a court or the Tribunal
comes to the conclusion that a contract or term 1is
procedurally or substantively wnfair or both the court or
Tribunal may declare the contract or the term as
unenforceable or void. Under Section 24C, A contract or
a term of a contract 18 procedurally unfair if it has resulted
m an unjust advantage to the supplier or unjust
disadvantage to the consumer on account of the conduct
of the supplier or the manner in which or circumstances
under which the contract or the term of the contract has
been entered into or has been arrived at by the consumer
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and the supplier. A contract or a term of a contract is
substantively unfair under Section 24D if the contract or
the term of the contract 1s i itself harsh, oppressive,
unconscionable and excludes or restricts liability for
negligence or e) excludes or restricts liability for breach of
express or implied terms of the contract without adequate
justification. In addition to the contract or the term being
held unenforceable or void, Part IIIA provides for a
criminal penalty for contravention of its provisions. Under
Section 241 if a body corporate contravenes any of the
provisions in Part I[ITA | the corporate body shall be liable
to a fine not exceeding RM250,000 and if such person 1s
not a body corporate, to a fine not exceeding RM]1 00,000
or to imprisonment for a term not exceeding 3 years or

both.

Guarantees in respect of supply of goods: The Consumer
Protection Act 1999 provides implied guarantees in
respect of supply of goods as agamst suppliers as well as
manufacturers. Part V of the Consumer Protection Act
1999 provides for additional consumer protection (The law
of supply of goods is also contained in the Sale of Goods
Act 1957) in respect of supply of goods against suppliers.
The act reproduces significantly certain parts of the
New Zealand Guarantees Act 1993. Part V provides eight
implied guarantees in the supply of goods to consumers.
Section 31 provides for the implied guarantee as to title on
the supplier. Under this section, there 1s an implied
guarantee that the supplier has a right to sell the goods;
the goods are free from any undisclosed security and the
consumer has a right to quiet possession of the goods.
The phrase right to sell means a right to dispose of
ownership of the goods to the consumer at the time when
that ownership 15 to pass. Undisclosed secunity refers to
any security that is not disclosed to the consumer in
writing before he agrees to the supply and not created by
or with his express consent. The expression quiet
possession refers to the right of possession of the goods
free from any mterference.

Section 32 introduces a new standard of quality in
supply of goods. The concept of acceptable quality
incorporates  the factors relevant in considering
merchantable quality m the Sale of Goods Act 1957.
Goods shall be deemed to be acceptable quality if they are
fit for all the purposes for which of that type are
commonly supplied; acceptable in appearance and finish;
free from mmor defects; safe and durable. In assessing
acceptable quality regard should be had to the nature of
the goods, the price, any statements made about the
goods on any packaging or label on the goods, any
representation made about the goods by the supplier or
manufacturer and all other relevant circumstances of the



Int. Business Manage., 5 (5): 266-278, 2011

supply of goods. Section 33 reproduces a substantial part
of section 16 of the Sale of Goods Act 1957. Where goods
are supplied there shall be an implied guarantee that the
goods are reasonably fit for any particular purpose that
the consumer makes known, expressly or by implication to
the supplier as the purpose for which the goods are being
acquired by the consumer and that the goods are
reasonably fit for any particular purpose for which the
supplier represents that they are or will be fit. This
provision does not however apply where circumstances
show that the consumer does not rely on the supplier’s
skill or judgment or it 1s unreasonable for the consumer to
rely on the supplier’s skill or judgment.

Under Section 34 where goods are supplied by
description, there shall be an implied guarantee that
goods shall correspond with description and 1f goods are
supplied by reference to sample or demonstration model
as well as by description there shall be an implied
guarantee that the goods shall correspond with sample as
well as description. Descriptions are mostly found on the
packaging or labels attached to the goods. Goods are
supplied by description in cases where a consumer has
not seen the goods but 1s relying on the description
alone. If a consumer has seen and examined the goods,
the supply shall be by description if there is some
description applying to them. Under Section 35 where
goods are supplied to a consumer by reference to a
sample or demonstration model, there is be an implied
guarantee that the goods shall correspond to the sample
or demonstration model in quality and that the consumer
will have a reasonable opportunity to compare the goods
with the sample or demonstration model.

The Consumer Protection Act 1999 introduces
several new umnplied guarantees m respect of supply of
goods. Under Section 36 where price for the goods is not
determined by the contract or to be determmed m a
manner agreed by the contract or left to be determined by
the course of dealing between the parties, there shall be
unplied a guarantee that the consumer shall not be liable
to pay to the supplier more than the reasonable price of
the goods. Reasonable price shall be a question of fact
depending on the circumstances of each particular case.
Where there 15 a failure to comply with this implied
guarantee, the consumer’s right of redress shall be to
refuse to pay more than the reasonable price. Section 37
imposes on the supplier as well as the manufacturers an
obligation that reasonable actions have been taken to
ensure that facilities for the repair of goods and the
supply of spare parts are reasonably available for a
reasonable period after the goods are so supplied. This
section applies equally to mmported goods as well as
locally manufactured goods. The provision, however shall
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not apply where reasonable action has been taken to
notify consumers at or before the time the imported or
locally manufactured goods are supplied that the
manufacturer or the supplier or both do not undertake that
repair facilities and spare parts will be available for those
goods.

Part VI provides for the right of redress against
suppliers where goods fail to comply with any of the
implied guarantees under Sections 31-37. Where a
consumer has a right of redress against a supplier, the
consumer may exercise the following remedies depending
on the extent of the failure if the failure is one that can be
remedied, the consumer may require the supplier to
remedy the failure within a reasonable time or where the
failure 1s one that cammot be remedied or 1s of a substantial
character, the consumer may reject the goods or obtain
from the supplier damages in compensation for any
reduction in the value of the goods below the price paid
or payable by the consumer for the goods. Where the
supplier refuses or neglects to remedy the failure as
required within a reasonable time, the consumer may have
the failure remedied elsewhere and obtain from the
supplier all reasonable costs incurred in having the failure
remedied or reject the goods. In remedying the defects,
the supplier may repair the goods if the failure relates to
title, curing any defect in the title; replacing the goods
with goods of identical type or providing a refund of any
money paid or other consideration provided by the
consumer in respect of the goods where the supplier
cannot reasonably be expected to repair or replace the
goods or cure any defect in title. Failure 1s regarded of a
substantial nature where goods would not have been
acquired by a reasonable consumer fully acquainted with
the nature and extent of the failure; goods depart with one
or more significant respects from the description;
substantially unfit for the particular purpose for which
goods of that type are commonly supplied and goods are
not of acceptable quality because they are unsafe.

Part VII of the Consumer Protection Act 1999 gives a
consumer the right of redress agamst a manufacturer of
goods where goods fail to comply with the implied
guarantee as to acceptable quality, description, repairs
and spare parts and the express guarantee of a
An express guarantee given by a
manufacturer of goods supplied to a consumer is binding

manufacturer.

upon the manufacturer. Express guarantee in relation to
any goods means an undertaking,
representation i relation to quality, performance or
characteristics of the goods, the provision of services that
are or may at any time be required in respect of the goods;

assertion or

the supply of parts that are or may at any time be required
for the goods; the future availability of identical goods or
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of goods constituting or forming part of a set of which the
goods in relation to which the undertaking, assertion or
representation i1s given or made to form part of or the
return of money or other consideration should the goods
not meet any undertaking by the guarantor, given or made
in connection with the supply of the goods or in
connection with the promotion by any means of the
supply or use of the goods. The consumer may obtain
damages from the manufacturer for the reduction in the
value of the goods resulting from the manufacturer’s
failure namely, the reduction below the price paid or
payable by the consumer for the goods or the reduction
below the average retail price of the goods at the time of
supply which ever is lower. The consumer may also
obtain for any loss or damage to lum resulting from the
manufacturer’s failure, other than loss or damage through
the reduction in the value of the goods which is proved to
be a result or consequences of the failure. Any breaches
of a manufacturer’s express guarantee entitle the
consumer to repairs of the goods or replacement of the
goods with goods of identical type.

Guarantees in respect of supply of services: Part VIII of
the Consumer Protection Act 1999 codifies the common
law principles in respect of contract for the supply of
services. Services in the ordinary meaning means doing
something for somebody. However, services under
Section 3 of the Consumer Protection Act 1999 has a
specific meaning whereby it includes any rights, benefits,
privileges or facilities that are or are to be provided,
granted of conferred wnder any contract but does not
mclude rights, benefits or privileges m the form of the
supply of goods or the performance of work under a
contract of service. It should be noted that Part VIII does
not apply to services provided by professionals who are
regulated by any written law such as doctors, lawyers,
architects and others and Part VIIT is also not applicable
to healthcare services provided or to be provided by
healthcare professionals of healthcare facilities, namely
medical services, dental services, midwife services and
others.

There are four guarantees in respect of supply of
services. Section 53 implies mto a contract for the supply
of services to a consumer a guarantee that the services
will be carried out with reasonable care and skill and that
any material supplied in connection to with such services
will be fit for the purpose for which it 13 supplied. The
level of care and skill reasonably expected of a supplier
will depend on the nature of the business. This means
that the services must be of a standard and quality that
could reasonably be expected from a competent person in
the particular trade. Whether a service has been carried
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out with reasonable care and skill is a question of fact
depending on the circumstances of each case. With the
amendment in 2010, Section 53 was amended to include
the guarantee on the material supplied in performing the
services. In any services covered by the act, the material
supplied must be fit for the purpose for which it 1s
supplied. Where services are supplied to a consumer,
there shall be implied a guarantee that the services and
any product resulting from the services will be reasonably
fit for any particular purpose and of such nature and
quality that it can reasonably be expected to achieve any
particular result that the consumer makes known to the
supplier before or at the time of making of the contract for
the supply of the services as the particular purpose for
which the services are required or the result that the
consumer desires to achieve.

Section 55 requires services provided to consumers
to be completed within a reasonable time where time for
the services is not determined by the contract or to be
determined in a manner agreed by the contract or left to be
determined by the course of dealing between the parties.
What is reasonable depending on the nature of the
services. Where price for the services is not determined
by the contract or to be determined in a manner agreed by
the contract or left to be determined by the course of
dealing between the parties, Section 56 provides that
there shall be implied a guarantee that the consumer shall
not be liable to pay to the supplier more than the
reasonable price for the services. Reasonable price shall
be a question of fact depending on the circumstances of
each particular case. Where there is a failure to comply
with this implied guarantee, the consumer’s right of
redress shall be to refuse to pay more than the reasonable
price. Where the price has been fixed by the parties to the
contract, the consumer who 1s a party to the contract 1s
bound to pay the agreed price. This is base on the rule in
the law of contract which says that each party is bound
by the terms in the contract. Where there is a breach to
implied guarantees under Sections 53-55, a consumer has
a right of redress against a supplier. The consumer may
exercise the following remedies depending on the extent

of the failure:

If the failure is one that can be remedied, the
consumer may require the supplier to remedy the
failure within a reasonable time

Where the failure is one that can not be remedied or
15 of a substantial character, the consumer may
cancel the contract for the supply of the service or
obtain from the supplier damages in compensation
for any reduction m the wvalue of the product
resulting from the service below the charge paid or
payable by the consumer for the services
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Failure to comply with a guarantee shall be of a
substantial character where the product resulting from the
services 1s substantially unfit for a particular purpose
made known to the supplier or of such a nature and
quality that the product cannot be expected to achieve a
particular result made known to the supplier and the
product cannot easily and within a reasonable time be
remedied to make it fit for the particular purpose or to
achieve the particular result or the product resulting from
the services is unsafe.

Product liability: The product liability law under part X of
the Consumer Protection Act 1999 adopts a concept of
strict civil liability which is in line with the international
practices practised by various countries m the world such
as United Kingdom, Umted States of America, Australia
and other countries. There are two important changes
brought by Part X

It eliminates the doctrine of privity of contract

It lessens the burden of the consumers in the sense
that the consumers do not have to prove fault on the
part of the wrongdoer

The elements that need to be proved by the
consumers under Part X can be derived from
Section 68 (1) itself. The elements are defective product,
damage and casual link between the defective product
and the damage. Section 68 (1) further lists out the
persons who can be made liable, namely, the producer of
the product, the brand user and the importer of the
product. Part X does not intend to impose the hiability on
the supplier. Nevertheless under Section 68 (4), the
supplier will be held hable for the damage suffered by a
consumer if he fails to identify any or all of the persons
referred in Section 68 (1) within reasonable period if there
is a request made by the consumer.

According to Section 67 (1), a product is defective if
the safety of the product 1s not such as a person 1s
generally entitled to expect. Safety in relation to a product
includes safety in respect to products comprised therein;
risk of damage to property and risk of death or personal
mjury. In determiming what a person 1s generally entitled
to expect in relation to a product, all relevant
circumstances mentioned in Section 67 (2) shall be taken
into account.

As far as the recoverable damage 13 concerned, 1t 1s
defined in Section 66 (1) which covers death or perscnal
injury or any loss of or damage to any property including
land. On the other hand, Section 69 limits the damage that
can be recovered under Part X which does not include
damage to the defective product itself, damage to the
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whole or any part of the product which comprises the
defective product and damage to any property which is
not intended for private use, occupation or consumption.
Various defences have been provided in Section 72 (1) to
the persons who are sued under this part. If these
defences are successfully relied on by a defendant, he can
escape liability for defective product under Part X
Defences such as compliance with any requirement
imposed under any written law in paragraph (a),
development risk defence or state of the art defence in
paragraph (d) of Section 72 (1) seems to cause injustice to
the consumers as they may leave the consumers without
a remedy.

The national consumer advisory council: Part XI provides
for the establishment of the National Consumer Advisory
Council to advise the Ministry of Domestic Trade,
Cooperatives and Consumerism in respect of consumer
1ssues, promoting consumer interests and consumer
protection and the operation of the Consumer Protection
Act 1999 The members of the National Consumer
Advisory Council shall consist of Secretary General of
The Mimstrty of Domestic Trade, Cooperatives and
Consumerism or his representative and not =16 other
persons representing the interests of consumers,
manufacturers, suppliers, other non-governmental
organizations and academicians who are appointed by the
Minster for a term not exceeding 2 years period and shall
be eligible for reappointment upon expiry of his term of
office.

Tribunal for consumer claims: The Tribunal for
consumer claims which came into force on 15th
November, 1999 1s established under Section 85, Part XII
of the Consumer Protection Act 1999. The Tribunal
currently consists of a Chairman, a Deputy Chairman and
two assistant chairman who are officers from the Judicial
and legal services and seven other members appointed by
the Minister. The jurisdiction of the Tribunal shall be
exercised by the chairman, Deputy chairman or any other
member of the Tribunal selected by the Chairman sitting
alone.

The Tribunal for consumer claims 1s an independent
body with the primary finction of hearing and
determining claims lodged by consumers under the act.
The primary objective of establishing the Tribunal is to
provide an altemnative channel which 1s easy, cheap and
speedy for consumers to lodge their claims in respect of
losses arising from any goods purchased or services
rendered. The consumer may lodge with the Tribunal for
consumer claims a claim m the prescribed form together
with the prescribed form for any loss suffered. The
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Tribunal for consumer claims shall have jurisdiction where
the total amount m respect of which an award of the
Tribunal for consumer claims 15 sought does not exceed
RM25,000. The Tribunal,
jurisdiction in respect of any claim arising from personal
mjury or death for the recovery of land or any estate or
mterest m land in which the title to any land or any estate
or interest in land or franchise is in question in which
there is a dispute concerning entitlement of any person
under any will or settlement or any intestacy, goodwill,
any chose of action or any trade secret or other
intellectual property and where any other tribunal has
been established under any other written laws to hear and

however shall have no

determine claims on matters that have become the subject
matter of the claim.

A consumer may lodge a claim with the Tribunal,
claiming for any loss suffered on any matter concerning
his mterest as a consumer under the Consumer Protection
Act 1999 arising from a false or misleading conduct, false
representation or unfair practice; safety of goods and
services; the right against a supplier in connection with
any of the guarantees implied by the act in relation to
goods and services and the right against manufacturer in
connection with any express and implied guarantees on
supply of goods.

The respondent trader 1s allowed to raise a debt or
liquidated demand as a defence or counter claim. The TCC
shall have no jurisdiction in respect of any claim for the
recovery of land or any estate or interest n land; the
dispute concerns the entitlement of a person under a wll;
goodwill; any chose mn action, any trade secret or other
intellectual property.

The jurisdiction of the Tribunal for consumer claims
1s limited to a claim that 1s based on a cause of action
which accrues within 3 years of the claim.

The Tribunal for consumer claims will assess every
claim to determine whether in all circumstances, it is
appropriate for the Tribunal to assist the parties to
negotiate an agreed settlement. Where it appears to the
Tribunal for consumer claims that it would not be
appropriate for it to assist the parties or the parties are
unable to reach an agreed settlement in relation to the
claim, the Tribunal for consumer claims shall proceed to
determine the dispute.

No representation is allowed before the Tribunal for
consumer claims. The proceeding before the Tribunal for
consumer claims shall be open to the public. The Tribunal
shall make its award without delay within 60 days from the
1st day, the hearing before the Tribunal commences. The
Trbunal for consumer claims shall give reasons for its
award. The award of the Tribunal for consumer claims
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shall be final and binding on all parties to the proceedings
and shall be deemed to be an order of a magistrate’s
court. Any person who after 14 days fails to comply
with the Tribunal for consumer claims’ award commits an
offence and shall on conviction be liable to a fine not
exceeding RMS5,000 or to umprisonment for a term not
exceeding 2 vears or to both. In the case of a continuing
offence, the offender shall in addition to the penalties be
liable to a fine not exceeding RM1,000 for each day or part
of a day during which the offence continues after
conviction.

THE LAW ON CONSUMER PROTECTION 1999
OF INDONESIA

Indonesia 1s the 4th largest country in the world and
the most prominent archipelagic country in the world. For
nearly 400 years, Indonesia was subject to various degree
of control and occupation by the Netherlands. One of the
Dutch legacies was the Dutch civil and commercial codes.
In addition to the Dutch influence on the legal system, the
Indonesian government has adopted numerous laws
and other  promulgations
(Gutterman and Brown, 1997).

In Indonesia, the interest for the enactment of a

since  independence

comprehensive legislation governing consumer protection
has existed since, the 1980s. Lack of a comprehensive
legislation and awareness on the part of the consumers
are the two major contributors to consumer problems
in  Indonesia. In dealing with these problems,
Undang-undang No. 8 tentang Perlindungan Konsumen
or the Law on Consumer Protection 1999 of Indonesia was
enacted and came 1nto force on 21st April, 1999. Untl the
enactment of the Law on Consumer Protection i 1999
there was no comprehensive legislation providing a
framework for consumer protection in Indonesia. Prior to
1999, consumer protection in Indonesia existed in several
pilecemeal laws which protected the mterest of consumers
1n the field of hygiene, electricity, health, food, banking,
copyright, patent, trademark and environment.

Law on Consumer Protection 1999 provides for the
establishment of the National Consumer Protection Board
and Consumer Dispute Settlement Boards. The law
specifically regulates unfair competition, standard
clauses, warranties and guarantees, advertisements and
product liability. The Law on Consumer Protection 1999
highlights the need to balance between the consumer and
the commercial interests.

The Law on Consumer Protection 1999 confers rights
and imposes obligations on both the consumers and
business entities. The Law on Consumer Protection 1999
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provides for the sharing of responsibility for consumer
protection between government and non-governmental
agencies and the establishment of a National Consumer
Protection Board.

Salient features of the Law on Consumer Protection
1999: Law on Consumer Protection 1999 contains
provisions related to mterpretation of 13 key words of The
Law on Consumer Protection 1999.

Article 1 defines consumer protection as all efforts
ensuring legal certainty to provide protection to
consumers. Consumer 15 defined as anybody using goods
and/or services which are available in the community both
for his own purpose for the purpose of his family and
other people as well as other living creatures and which
are not to be traded whereas goods has been defined as
any object either tangible or intangible either movable or
immovable, consumable or not consumable, tradable
which can be used, utilized or exploited for consumers
use.

Rights and obligations: Chapter III of the Law on
Consumer Protection 1999 provides for the rights and
obligations of the consumers as well as business entities.
The respective rights and obligations are set out in the
Table 1.

Table 1: Rights and obligations of consumers and business entities

Actions prohibited for business entities: Chapter TV
consists of eighteen articles specifying actions prohibited
for business entities. In respect of production and trading
of goods/services.

The Law on Consumer Protection 1999 prolubits
producing goods/services which do not meet or comply
with the required standard and provisions of laws and
regulations, the net weight, net volume or the net amount
stated on the label or tag of the goods, the dimensions,
measurements, weight and countable amount of the actual
size, the condition, guarantee, speciality or effectiveness
as stated on the label or tag or description of such
goods/services, the
processing process, style, fashion or certain usage as

quality, level, composition,
stated on the label or description of the goods/services,
the representations given on the label, tag, description,
advertisement or sales promotion of the goods/services,
not indicating the expiration date of the goods, not
following the provisions for halal production in
accordance with the halal statement indicated on the label,
not affixing a label or giving a description of goods
indicating the name of the goods, size, net volume/weight,
composition, directions for use, production date, side
effects, name and address of business entities and other
information for use which must be affixed/indicated and
not indicting information/instruction for the use of the

Entity Rights Obligations

Consumer Right for convenience, security and safety in consuming goods and/or services Read and follow information, guidelines and procedure for
Right to choose goods and/or services and to obtain such goods and/or using or utilizing goods and/or services for the sake of
services in accordance with the agreed exchange value, conditions and guarantee  security and safety
Right to obtain true, clear and honest information about the condition and Acting in good faith when conducting transactions for
guarantee of the goods and/or services the purchase of goods and/or services
Right to be heard in expressing opinion and complaints in respect of the goods Pay in accordance with the exchange value agreed upon
and/or services used Diligently foll ow remedies in consumer protection legal disputes
Right to obtain representation, protection and consumer protection dispute
settlernent rermedies in an appropriate manner
Right to obtain consumer guidance and education
Right to be treated or served properly and fairly without discrimination
Right to receive compensation, indemnity and/or replacement if the goods
and/or services received do not comply with the agreement or are not appropriate
Rights set forth in the provisions of the other laws and regulations

Business  Right to receive payment in accordance under the agreed conditions and exchange  Act in good faith in conducting business activities

entities value of goods and/or services traded Provide true, clear and honest information conceming the

Right to obtain legal protection against consurmer actions not conducted

in good faith

Right for appropriate self-defence in consumer legal dispute settlement
Right for rehabilitation of reputation if it is validly proven that a consurmner’s

losses have not been caused by the goods and/or services traded
Rights stipulated in the provisions of other laws and regulations

conditions and guarantee of goods and/or services and to
provide explanation regarding use, repair and maintenance
Treat and serve consumers properly and honestly

without discrimination

Guarantee the quality of goods/services produced and/or
traded based on prevailing provisions on the standard
quality of goods/services

Provide an opportunity to consumers to test and/or to try certain
goods/services and to provide guarantee/warranty for goods
produced and/or traded

Provide compensation, ndemnity/replacement if the
goods/services received/used are not in accordance with the
agreement
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goods in the Indonesian language in accordance with the
prevailing laws and regulations. Business entities are also
profubited from trading damaged, deficient or used as well
as polluted goods without providing complete and
accurate information about the goods concerned. The
proviso however not  apply regards to
pharmaceutical supplies and food.

does as

The Law on Consumer Protection 1999 also prohibits
business entities from offering, promoting, advertising
goods/services mn an dishonest manner as 1if such goods
among others had already met or been subject to price
discount, special price, certain quality standard, style and
certain characteristics such goods were n a proper or new
condition such goods or services were available, the
goods did not have any hidden deficiencies or used
exaggerating words such as safe, not dangerous, free of
risk or side effect without complete information. Business
entities are also prohibited from offering, promoting,
advertising or making misrepresentations or misleading
statements concerning the price or tanff of the
goods/services, benefit of the goods, condition,
guarantee, warranty, rnight indemumity
goods/services, price discount offer or attractive prizes

or for
offered or danger in using the goods/services. In addition
to that business entities are also prohibited from applying
pressure or using other ways which may cause either
physical or psychological disturbance to consumer. As
regards to conducting business in the field of advertising,
The Law on Consumer Protection 1999 contains six
prohibited conducts in article 17 among others conduct
which misleads consumer concerning quality, quantity,
material, function and price; gives misleading information
about the guarantee of goods/services, fail to include
mformation about risk of using goods/services, violates
ethics and any provisions of law in the filed of
advertising.

Provisions on the inclusion of basic clause: Article 1
provides that basic clause is any regulation or provisions
and requirements previously and unilaterally drafted and
stipulated by a business enactor as drawn up m a
document and/or binding agreement and must be fulfilled
by consumers. Chapter V contains provisions prohibiting
business entities {rom the inclusion of unfair terms mto
the contract. Business entities are prohibited from
contracting out or limiting their obligations as provided in
the Law on Consumer Protection 1999. They are also
prohibited from mcluding basic clauses the position or
forms of which cannot be easily seen or cannot be clearly
ead or the expression of which is difficult to understand.
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Responsibilities of business entities: Article 19 of
Chapter VI provides for the remedies available to
consumers as regards actions prohibited for business
entities. The Law on Consumer Protection 1999 provides
for indemnity for damages, pollution and/or damages to
consumers due to the consumption of goods/services.
Compensation required may be i the form of refunds or
replacement of goods/services.

Compensation shall be given within 7 days following
the date of the tramsaction. Article 21 provides that
importers of goods shall be responsible as producers of
the imported goods if such goods are not imported by an
agent or representative of the foreign producer. Any
business entities refusing to comply with this Part may be
sued through the consumer dispute settlement agency or
may be submitted to the judicial body at the consumer’s
domicile.

National Consumer Protection Board: The National
Consumer Protection Board shall be established in the
capital city, Takarta and shall be answerable to the
president of the Republic of Indonesia. The members of
The National Consumer Protection Board shall consist of
the government, business entities, consumer protection
and experts. The
Consumer Protection Board has the primary responsibility

agencies, academicians National
of advising the government on comnsumer policies,
undertaking research on goods and/or services related to
consumer safety, promote the development of consumer
protection agencies and receive consumer complaints on
consumer protection. The National Consumer Protection
Board shall also raise public awareness of consumer

1ssues through the media.

Consumer protection agencies: The L.CP provides for the
regulation of activities of consumer protection agencies.
Organizations that meet the requirements will have legal
standing to represent consumers in the cowrts in the
event of any violations of the provisions of the law on
consumer protection. The role of consumer protection
agencies will be provided m govermnment regulation and
will include disseminating information on consumer rights
and obligations, providing advice to consumers,
cooperating with related institutions and supervising
jointly with the government and the community upon the

implementation of consumer protection measures.

Consumer Dispute Settlement Board: The Consumer
Dispute Settlement Board is a dispute settlement
mechanism outside the cowt system. The Consumer
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Dispute Settlement Board shall handle and settle
consummer disputes by means of mediation or arbitration
or conciliation. The Consumer Dispute Settlement Board
also provides
protection and supervision on the inclusion of basic

consultation service on consumer
clause. The Consumer Dispute Settlement Board also
receives written and oral reports from consumers
regarding breaches of consumer protection or the
provisions of the law on consumer protection. The
Consumer Dispute Settlement Board conducts research
and examination on consumer disputes and decides and
determines losses suffered by consumers. The Consumer
Dispute Settlement Board is also allowed to impose
admimistrative sanctions on business entities violating the
provisions of the law. Article 55 provides that the
consumer dispute settlement must issue a decision no
later than 21 business day after the receipt of a law suit.
Business entities are required to comply with the decision
of the Consumer Dispute Settlement Board no later than
7 business days from the receipt of the decision of the
Consumer Dispute Settlement Board.

Sanctions: The Law on Consumer Protection provides for
both administrative and criminal sanctions. The sanction
for violations concerning consumer sales contracts is a
fine of up to Rupiahs 200 million. Violations of the
provisions on unfair competition which result m serious
injuries, serious illness, permanent disability or death
attract a penal sanction. The less severe of such
violations are punishable with up to 2 years imprisonment
and a fine of up to 5 years inprisonment and a fine up to
Rupiahs 2 billion. Tn addition as provided in Asticle 63, the
courts have powers to impose other sanctions:

Confiscation of certain goods

Announcement of judge stipulation

The payment of compensation to a victim

An order preventing further activities causing
detriment to consumers

The recall of goods from the market

The revocation of business licences

CONSUMER PROTECTION ACT 1999 OF
MALAYSIA AND THE LAW ON CONSUMER
PROTECTION 1999 OF INDONESIA:

A COMPARATIVE ANALYSIS

The Malaysian Consumer Protection Act 1999 and
the Law on Consumer Protection 1999 of Indonesia
contain some remarkable similarities and differences in
their provisions. A comparative analysis between the
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Malaysian Consumer Protection Act 1999 and the Law on
Consumer Protection 1999 of Indonesia 15 shown in
Table 2. The Malaysian Consumer Protection Act 1999
and the Law on Consumer Protection 1999 of Indonesia
are rather late in their introduction as compared to some
of therr Asian counterparts such as Thailand. However,
they are most welcome m the consumer protection arena.
Malaysia and Indonesia have indeed taken an important
step in ensuring protection of consumers as market
players with the enactment of consumer protection
legislations.

The legislations of these two countries contain many
similar provisions regulating consumer protection.
Nevertheless, provisions in the Malaysian Consumer
Protection Act 1999 are carefully designed and each part
regulates specific areas of consumer protection. The Law
on Consumer Protection Act 1999 of Indonesia, however
does not divide the protections contained m it mto
specific areas but rather provides them under the heading
of Rights and Obligations of business entities and
Actions Prohibited For business entities. It is therefore,
suggested that actions prohibited under the Law on
Consumer Protection Act 1999 be categorised mto
headings, for example, guarantees as regards to goods,
advertising, product safety and others. The Malaysian
Consumer Protection Act 1999, however has some
major flaws. The Malaysian Consumer Protection Act
1999 excludes from its ambit services provided by
professionals who are regulated by any written laws, more
critically healthcare services provided by health care
professionals and healthcare facilities. The nature of the
Malaysian Consumer Protection Act 1999 which is
supplemental and without prejudice to any other written
law regulating contractual relations poses a major setback
in the application of the act. The Malaysian Consumer
Protection Act 1999 does not provide for public interest
groups to bring action on behalf of the aggrieved
consurner, unlike in Indonesia.

The problem of locus standi and representation as
well as class action in the Malaysian Consumer Protection
Act 1999 should be reconsidered in giving consumers a
better access to justice. Failure of the Malaysian
Consumer Protection Act 1999 to provide product
monitoring on manufacturers is also seen as one of the
weaknesses of the act.

The Law on Consumer Protection 1999 of Indonesia,
unlike the Malaysian Consumer Protection Act 1999
containg  provisions right to information on
goods/services. On the other hand, the Law on Consumer

on

Protection 1999 of Indonesia imposes a heavy obligation
on business entities as regards to the standard of



Int. Business Manage., 5 (5): 266-278, 2011

Table 2: A comparative analysis of the two legislations

Criteria

Consumer Protection Act 1999 (Malaysia)

Law on Consumer Protection 1999 (Indonesia)

Contents

Rights and obligations of consumers
Rights and obligations of business entities
Tnterpretation provision

Definition of consumer

Definition of consumer protection

Definition of goods

Definition of supplier, manufacturer,
business and trade

Misleading and deceptive conduct, false
representation and unfair practice
Safety of goods and services

Offences in relation to misleading and
deceptive conduct, false representation
and untair practice and safety of goods
and services

Guarantees in respect of supplty of goods
Remedies against suppliers in respect of
supply of goods

Rights against manufacturers in respect
of guarantees in the supply of goods
Guarantees in respect of services

Rights agst suppliers in respect of
guarantees in the supply of services
Unfair terms

Product liability

Provision on product/service information
National Consumer Advisory Council

Consumer protection agencies
Redress mechanism

14 Parts and 150 sections

No equivalent. part

No specific part

Section 3

Section 3

A person who; acquires or uses goods or services

of a kind ordinarily acquired for personal, domestic

or household purpose, use or consurmption and does

not acquire or use goods or services or hold himself

out as acquiring or using the goods or services,

primarily for the purpose of ; resupplying them in trade;
consuming them in the course of a manufacturing process
or in the case of goods, repairing or treating, in trade other
goods or fixtires on land

No equivalent section

Section 3

Primarily purchased, used or consumned for personal,
domestic or household purposes and includes; a) goods
attached to or incorporated in, any real or personal property;
b) animals including fish; ¢) vessels and vehicles; d) utilities
and e) trees, plants and crops whether on under or attached to
land or not but does not include choses in action including
negotiable instruments, shares, debentures and money
Section 3-each term is defined

Part 1T sections 8-18
Part TTT sections 19-29

Part TV section 25-criminal offence-fine/imprisonment.

Part V sections 30-38
Part VI sections 39-49-civil sanction

Part VII sections 50-52

Part VIII sections 53-56
Part XI

Section 6; Part IITA
Part X

No equivalent section
Part XI-National Consumer Advisory Council

No equivalent section
Part XII

15 Chapters and 65 Articles

Chapter T

Chapter ITT

Article 1

Article 1

Anybody using goods and/or services which
are available in the community both for his
own purpose for the purpose of his family and
other people as well as other living creatures
and which are not to be traded

Article 1

All efforts ensuring legal certainty to provide
protection to consumers

Article 1

Any object either tangible or intangible either
movable or immovable, consumable or not
consummable, tradable which can be used,
utilized or exploited for consumers® use

Article 1 containg the definition for business
enactor

Mo specific chapter. Some elements could be
found in Articles 7-13 and 17

Mo specific chapter. Some elements could be
found in Articles 8, 9 and 11

Chapter VT Article 19-civil sanction-indemnity;
Chapter XIII Part I: Administrative sanction;
Part IT: Criminal sanction

Articles 7, 8 and 9

Part VI-civil sanction; Chapter XIII Part IT
criminal sanction

Articles 7, 8 and 9; Article 19-civil sanction;
chapter XIM Part 1T criminal sanction
Articles 7-12, 16 and 26

Part VI-civil sanction; Chapter XTI Part IT
criminal sanction

Article 18

No specific section. Some elements could be
found in Chapters TV and VI

Articles 4, 7

Chapter VIIT National Consumer Protection
Board

Part IX

Chapter XI

information required. The Law on Consumer Protection
1999 of Indonesia specifically provides for the right to
mformation and makes 1t the obligation of business
entities to provide true, clear and honest mformation
about the condition and guarantee of the goods/services
and to provide explanation regarding use, repair and
maintenance and also requires the information to be in the
Indonesian language. The Law on Consumer Protection
1999 of Indonesia contains an exhaustive provision on
inclusion of basic clauses. With the 2010 amendment, the
Malaysian Consumer Protection Act 1999 now contains
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a specific part on the use of unfair terms in contract. The
Law on Consumer Protection 1999 of Indenesia also
provides for the role and activities of Consumer
protection agencies which could not be found in the
Malaysian Consumer Protection Act 1999.

CONCLUSION

The Malaysian Consumer Protection Act 1999 and
the Law on Consumer Protection 1999 of Indonesia also
provide for consumer redress mechamsm. The Malaysian
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Tribunal for consumer claims and the Indonesian
consumer dispute settlement board both has their own
strengths and weaknesses. The Malaysian Tribunal for
consumer claims has however, come under criticism for a
number of perceived weaknesses; the composition of the
Tribunal is weighted towards persons with the legal
background; does not provide for representation by
consumer assoclations, does not allow class action,
allows counter claim by traders; it enable corporation and
unincorporated bodies to be represented by a full time
paid employees; the hearing 1s held during weekdays and
during office hours; no appeal allowed agamst the
decision of the Tribunal and the limited jurisdiction of the
Tribunal. The time-limit stipulated (21 days) for selving
consumer disputes brought before the Indonesian
Consumer Dispute Settlement Board 1s a feature to be
welcome in Malaysia.

The Malaysian Consumer Protection Act 1999 and
the Law on Consumer Protection 1999 of Indonesia
are major steps forward for consumer protection.
These legislations provide protection for consumers
governing aspects. In lkeeping with the
Malaysian and legal culture, the
Malaysian Consumer Protection Act 1999 and the Law on
Consumer Protection 1999 of Indonesia are seen as the

various
Indonesian

umbrella that will integrate and strengthen law
enforcement in the area of consumer protection in these

countries.
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